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Geoffrey J. Butler, Clerk

Fourth District, Utah County
The Honorable Cullen y. Christensen

Attorneys: Denise A. Dragoo, stanford B. owen, p. Bruce Badger,sart p"r" cJty, for East Jordan rriigation co.Joseph Novak, Marc_ T- wangsgard, sari, Lake ci,ty, forprovo River t{ater Users, Asiociation
R?)f f,: Uontgom€ry, Salt take City, for SaIt Lakecity Corp.
R. paul Van Dan, Attry cen., Michael t{. euealy,J?lr" H. Mabey, Jr., Aist. att,ys Gen., sift LakeCity, for Robert L. Morgan
Steven E. Clyde, D. arent Rose, SaIt Lake City,for payson City Corp.

Plaintiff Eaqt Jordan frrigation Conpany (rEastJordann) ?ppeals {roT t' er"ttt or surniari juagnErrf',rinotding thestate engineer's decLsion arrorlng oereiraint-naysorr-Ei[y-- -
corporation (trPaysonn), a sharehoider in East Jordan, to changethe point of diversion of a portion of nast Jordanrs waterwithout the conpanyrs consenl. We reverse.
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East Jordan is a nonprofit mutual water corporati"l-t
owning legal title to certain water rights in utah Lake and the
lordai Riier. The corporation diverts water from the river and
the lake into a canal ind delivers it to its 650 shareholders to
U"-"""a piir"rify for irrigation in 9"1! Lake County. Each of
itt" lOrObO sharel entitles the shareholder to receive a pro rata
share 6r trre conpanyrs water through the canal.

- Payson bought 38.5 shares of East Jordan's stock
(representini 185.34-acre-feet of water) in 1987. Soon aftef, it
filed an application with the state engineer to change the point
oi-ai.r"rEi-oir of the water to a city-owned well that draws water
from a basin iiowing into Utah Lake. Payson sought to use this
water for year-round municipal purposes'

EastJordan,saltLakecityCorporation,andtheProvo
River l{ater Users' Associ"ii""-ptoi"3t"a Lhe proPgsel change'z
They argued, irrt"t alia, tnai fil the change lpplication should
have been filed by East Jordan as owner of the water right' and

(2, the proposed Lhange t""ia itpair_their vested rights to water
in Utah take. The slate ""gi"";i hel-d two informal hearings and

approved ttre ctrin;":t-; -c6ncruaed that Payson had a vested
water risht o}.;;.i" oi- il;-;;;rship. of ELst rordan stock and

therefore could file a cfranqe-.ppii""Lion in its own name' The

1 A mutual water corporation is a nonPr_ofia "?tqgration
formed to supft i-;;Gt ottly to its shareholders ' 3 Clesson S '
Kinney, Kinnev on the Liw of iE;i;ag+on and tfater R+qhts' S 1480'

at 2659 (2d ed. l:gUiD lner 9r .is delivered
to strarenofaeis i;-;;d;tliott to the anount oe stock owned by

each. Id. s 1483, ot 2665- tilater shortages ?Te strared
proportionally by.the sharehoia"r=, and-oferating costs are paid

by asseasuent orr'tt" stocf. S"i-"irniEelt" Jacobucci v' District
g9gr3, 541 p.zi s(t | 679-7? (ilo.-197st;-Kinneyr s5 1464-8e.

Such a corporlli"" Ls-aistirr"t ftot a "tirrier ditch conpa.Y'"
which exists to-furni"tt t"i"i-f;; frofit or hire to persons who

may or r"y ,roi-G-"n"teholders. t{e use the terms rrmutual water

corporation, and t,rnutuar witer company, interchangeably-

2 salt Lake city corporation owns 2'067 shares- of stock in
East Jordan (2o.67*). tt"-p.Lvo niver t{ater Users' Association
apparently does not own 

""V- 
siocf' b:t,it alleges that it owns

rights in the pto.ro River tn"t depend in part o" 3T exchange for
waters stored in Utah f,afe.--- See Lenef?f fv Pro-rro-River !{ater
Users, Assrn v. Mgrcr?n,.uo. giffifiFop. at 3-4 (July 27'

19e3) . TtresJ protestaTt.-;t;-;i;;'prai-ntiirs and appellants in
this action, but for sinpfiliti-we iefer only to East Jordan'

3 The engineer issued a decision after the first hearing, in
t&ich ne appr-oved a diversion of 8?'9? acre-feet' Both sides
petitioned for-ieconsiaerationr' iD9 the engineer held another
heari.ng, resulting in the ii""i order discussed in the text'
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.oenglneer considered a nunber of factors, including the amount of
water consuned by irrigation, the amount of water that sould bereturned to utah r,ake fron nunicipal use, and the seasonalvariation in water use. He then ordered that Payeon be allowedto divert 144 acre-feet betyeen Aprir 15 and oct6ber 31 and 38acre-feet the rest of the year and that East Jordan reduce thediversion into its canal by 186.34 acre-feet per year. rrniiiy,the order required that falrson install a netel on-its afvertioir'weLl to be available for inspection by East Jordan and ttrat
fayson roain liable for assessnents and ,rany other obligatLonsit uay lncur as a sharetrolder in the Company-. n

Bast Jordan brought thls action in the fourth districtco-urt, seeking to overturn the engineerrs decision. rne partiesfiled croaa-motions for surnnarv judgnent on " "ai;;latedetatenent of facts on tlre issues-of (1) whetlrer riyton as asharehorder in. the corporation had tlie'legar righi'io rrr" "9ha1ye application in ite own nane wlthout cons6nt of EaetJordan, and (zl whether the state engineer had :Grsarction toconsider guch an applLcation. rhe tiial court denied Bast
::*:g".t*Hl:l ?:"i:3_p1l":l: : _ !r!ss;noli9r, ina-"uusequentry
:l::r*_l:l!T".r in favor oi pavson.a East .loidan atpears fronthat judgrnent.

' Baet Jordan'e conplar.nt also arleged tnat tb& prcposed

on appeal, East Jordan argues that the trial courterred in concluding (11 ttrat in the-absence of a speclficrestriction in the articte: of incorpor"iiJn-""-tyiii", osharetrolder in a mutual wafer. corporition has the- rdai right tofite a change application in irs ;r*t;;; ;;";;"i.'tu" conpanyo-plroses ttre change, and l?, that the state engln""r-na"jurisdLction to ipprove uG-appricJii;. rb-prrnarrz arEunent isthat since ttre corporation iE- ihe regal ouner of tlre water
flgnt?' only the-corporation nay changre trre loi"t-"i dLverslon.Allovi{rg sharehorders to fire ciange ipprieaii;il ii tn"i" o*r,nanes l'grnores the corpotate gtr.uctrire, iira sould "*a"t ttresecorporations unmanageable.

East Jordan also argrues that its articleg ofincorlrcration and conpany poticies 
"n"iri"il-;;;p";irr"restriclior" p19ve1ti"g I lharetrorder iro, irrr"g-I-it 

"r,g"application wittrout iti consent. Irtoreover, ia-;;";rtg that tbechange in fact -_iqralre .tbe vestea rlghts oi tne "rp""V and Ltsother eharehoulre, and ttrat the 
"ta€e engLaeerrs.rlti;g-il --effect wrongfully partitions ttre conpanyr; tltle to-it" uater

*i:s:, ;3--llj:l:*^p"_ ::stee rit"-- irgLt" "f tue -*tr;fi,:Aart
Lake cLr€'ke 9rtY corporation, .and tlre Provo Rlirer tfater u*s,
lei?9l"ttgnt . ry! after the trJ.al co,rrt s"d;"d.pilFon.e. "trial court grranted eaffonrs crosa-uotionr rtainrirr" "n"na;e-uG-""diiiit"liiTrl[IE-r- 

E' sress-
al legaGlsrrb 3or *hatp'uiu'tlifiiit!',+ rErl l*rd'{tlrsosuaiucr'o*#3ffiffi.fthe case..
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rights. Finally, East Jordan contends ttrat the state engineer
tat|<s jurisdicti.on to approve a change-application in.such a
situation because he fulfitts an administrative function and
lacks ttre authority and training to adjudicate the legal rights
of the parties.

Payson responds that mutual uater companies are
fundanenhUi dif ferlnt from other tlpes of corporations ' that
shareholders in such corporations have direct interests in the
r"i"r "tgtrte held by thacorporatio^nr_.and ttrat among these.rig-hts
i" tfr" rigrht to cfrairge ttre pl.ace_ of diversion. Payson contends
that wbil6 East.lordin nay irave legal title to the water rights'
the sharelroldera have equitaule titte. Payson also disputes East
Jordan's other clains-

we first state the etandard of review. Tttis uatter
aroae in tbe ai"tri"t .court under utah code Ann. ss 73-3-14
liieet and 63-46b-15 (1989) -as a de no-vo revies of ttre etate
,i"gini"irs decisions ipprgving Payson's change appligatl'on. In
a"€""rinl.ng vf,"ttt"t th; district court prgperly granted aummary
judgrnent as,a natter of lawr tbis court-gives no deferenqB to ttre
trial courtrg fegaf-conclusibns and reviiss those conclusions for
correctness. "

we first address ttre issue of shettrer Payson has the
legal rlght to file a ctrange lPnlicatign in its own nane witlrout
tfri conEint of East Jordan. Ife conclude ttrat Payson, aE a
$il#it; ir " mutuat water corporation, has no.sucb rl'ght. l{e

baeettrisa@

ate a

schene

.: .

.. ,ftre,fight,to-rcbange a point of diversion; placet"or
Durpose of waiii-ir: go.t"tn"6 fy btatr Code Ann. 'S 73-3-3 (2)'

i rgbg), which Provides :
.t .-:-t-,:.-:.... '-:.. .. -f ,'.':.. ,'. .'":'! "ri'"-r'!'

.'i , (i) , Any person entitled to"the use .of ':

sater DaY,make:
' . .l : ,.

i i i irri-'Jgci;
,., , : r;i:]6ilangts 

tln,the place:of diversloni .':-' '

, -'',-:. :'-j'j i:'; t-::. , (ii) Peruanent or tenPoraly
-':-changei in t'be place"of- usel and " -':"-r---

+;ij .::: .;:I 1.',:,.,--,i. r' i, i.;'-'. ."::'., Ll, 1":;','.-... i,L =:'r

, i., " ,; 1.S i . . :....: _

' - :,'..rX.:,it ., ..,: :,1' -,',i5ra"tr,;
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....,ii+',.t' i'-"1:'-r:, :11,,,i; r 
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,,0,-1,,.i;,i:i?*!*.:-il:;,*,,r,.1*,-1+,t,';',.,t;'



(iii) permanent or tenporary
changes in the- pu4rose of use for which
the water waa originally appropriated.
(b) No change may be nade if it inpairs

any vested right without just conpensation.

this case ultlnately turrrs on whet-her a sharetrolder ina nutuar water corporation is oa person entitled to the use ofwaterf, under the statute. payson narrowly focuses on the
langruage of this section to eupport its position ttrat it has theright to change its point of dlversLon over Eaet Jordan'sobJection. Hosever, eection z3-3-3(2)(a) nust be read in rrgmof the entire statutory scheme. rays6ri iails to consider wft6tfterit ie rentitred to the use of wateri in the sane manner proposerlby a changre application.

utah 9od" Ann. s 23-3-1 directs how one becomes legartyrrentitledo to the uge of water:

. Righte to the use of unappropriated
waters of ttris. 

"t."!:_ nay be a-quirea only asprovided in this title.- ug ap6ropriaiion or
thereof inltiatea anaffit toappropriate shall be recoqnized excent

pade+q tt " "t"t" "hereinafter proviAea, anA not othenise.

f-::;',,l.;1.f.t..i-;]:i.::-jJ..;i..i'*t..{.:n+i!t},i..:rjis{'}.Ti4n,.p&
? see 1903 utah raus "tt.'-r:dil-'sJzi'. ,', :ir.if::,,; ::,v.-:. r.-..r , .,..:.t .,..

(hphasls added. ) .\

_ ligrtts to the use of water nay be obtained by twonethods under gtah's appropriation scheie. rtre first is-connonrylcnovn as a diligence ctlh. prior to 19o3, . the law arrosed ape:son-to ap.propriate-publ,ic yateq by nereiy turnirg- o" aivertingvater frou its naturar ctrannel ana pirtting it to ueieflclaluse.D Ihis r:t!"q of approprratron-ris been preeerved bystatute. utah code Ann-.- gr zs-s-tr rc"gnir""-arilg"i"e rights tothe uee of water not repr&ented by. a c6rticiciG-;i-approprl.ation issued Uy tfre state Sngineer.

As of trtarch 12, 19o3r? ttre uatere of thls state wererecogmLzed to b:- ttt" property 6c _ure pGir;,;a"ri-:i-pl*a..r" ,.,forralized for !r,: acquilrti6n of riglG to,,the uee thereof in .Utah Code Ann; S;71-l-1. :.itlnder, ttrie-uetbod 
"i:."pproir[i,f"";-. 

:,,;,
utah 'code Arm- s ?3-3-2 , reguires'- any. p"ron sierditilo,r,, :i r: ;, ; ,,..-,,

', ,i. .il - :r ..

: . ii,1,:,",r.g;i""-,.



appropriate water to do so by written application to -the state
engineer. The apptication must set forth the nane of the person'
coiporation, or Lssociation making the application, ttre nature of
the proposed use, the quantity thereofr -and the sgurce from which
the iratlr is to be diverted, Logether wittr aII other pertinent
infornation. Additionally, utah code Ann. s 73-3-3(S) (a)
provides ttrat a change in point of -diversion, place, -or use can-b. 

"""orpl.ished 
only upon lpplication and approval of the state

-ngineer follosing tne- same procedures governing applications to
appropriate water.

. Payson has not filed an application to become an
appropriaior-of public waters. To LLe contrary, title to coupany
;;A;-;ights t""' judicia-Ily confirmed in East Jordan under ttre
t{orse and Booit-p6"i""".8. Payson's ownership of-shares in East
Jordan does noi iifora it a right eonferred by th9 state to ithe
uee of satertr as contemplated by section 73-3-3(21^. It

"""*"."ily 
followE thal any ching? ^in . 

point of diversion can be

inltiated only by East Jordin itsetf since it alone owns the
right as an appropriator to ttre use of public waters.9
Th6ref,ore, p"i'i"" does not have standi.ng-before the state
engineer io si"tc a change in the point of diversion.

Payson clains to be an trequitable osrllerr' of its shares
of East .foraanis ;;a; rights. However, ils equitable osnership
;"r;i;; -urlect to tlre general rule governing corporations ttrat
directors, rather than lhareholders, -control-t5e affaire of tle
;;6;;fiir". East Jordan ;; otg".i""d. under ttre territorial
laus in 1828 and currentfy is goiegneq by the- -Utah Nonprof it-
corporatron aid-c":opeiaii""-eiiociation- Act. 10 section 16-6-34
providee tnai--ittr" aifairs of a nonprofit corporation shpll be

8 See SaIt Iake Citv v. qa4eqiL. G?rqner, Fourtlr DLetrist'-
court, utah cowrty, ,run eo) i -$l! I'a!e cltv
v. SaIt Iake Citv w?t?f s ileg, .P6wer ,€o.' T!it9 District- Court'

3449,'3459' JulY 15' 1901'
( it{orse Decreetr )

,., 9 .tfc. al,so iote,ttrat. water rights, are..transf,erred" Jcy-'deed in . :

eubEtantlally the sane Eanner ae real egtate. ': In'contragt, a

eharcbolicr, e lntereat ,.in., a : sater coqrany is pereonal,l:p:qpcrty''i' ''.r.r

and is traneferred,'"t "o"n'. ' 
Utah'Coda:Ann' -S ?3-1-1O'r('1989)l''i'rti '

provLdes tlrat ttre, act ippries tg.llltoal irrigation, -canal; '
, ditcb, , r.#iio1;-;ttd-riier coqnnies -and water usera'''r-:. !r:F.ij'} ,'5i.1-,,,,: .,:.,..-
i,i,.,.- i*"ciitle e6""iJ,.a.,'. anar,.exr.iting-.: und-er r tlrei(i-ass.r.s9f..$'tllg:i gtate{+*FF*s'it*$'*

On t5e ef,f,eCtiVe date Of ttriS aCt.i. .: - '\.i: r' ''-.i'-:'"::-l-:i;i ,+,1'i.* 
''

, { r.... . '.rr I rl:: .,.::',r..,:" l.-:i.,.;;i

'::i''.1 -:1 J:
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East Jordan itself s
control, the

s canal can
t alone is

of the

for

its

managed by a governing trogrd. rr11 Article VII of East Jordanrs
articLee of incorporationrz provLdes, oThe Board of Directors
shall have the general supervision, nanagement, direction &

wlrat Payson did gain by its purctrase of East Jordan
sharee is the rlght to receive a-proportionate slrare of the waterdistributed by East Jordan.gut of its system in the same Danneras all other shareholders.rr Eaet Jordinrs articles ofincorlroration, as anended, set forttr ttre obJective, powers, andpurlroses of the water company. Article rrr thereoi leads inpertinent part:

The pursuit or business of this associationis, and shall be the construction, .operation
and maintenance of a canal--Eaid ianit toextend fron a point in the Jordan Riverto . Salt-Iake City, . . . the purpose ofsaid canal being to diiect a portioir oi tf,evaters of the Eaid Jordan River, to be

tto

tsr
vlth Eaet Jo;aa;-ar,e

s artj,c

agrricultural, nanufacturing, ddestic orornamental purposes . . .-.' -iira to do andperfom Euctr work and acts, and uge suchnechanical or other neans and appliances asnay be necessary to naintaLn of increase theflog of water in,the sal.d Jordan River.

1t s+ , 51 utabL?2, 141-{2, 19e P: 16e, 16e estoctcholders directed preeiderit of ndtuat iater-c"rp"i"tion to.lssue certain stoclc uul alrectore refued to alpi;€-ii,-i"s"irr""of stock vas voLd).
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nutual dltch corytany-

bv virtue of its purchaee of shares. Here, Payson is seeking a
e, and nature of use ttrat are

iubstantially different fron those of the other shareholders and
those anticiiated in East Jordan's articles of incorporation.
payson purports to divert its share of the water before it enters
East Jordante delivery ay6teh, to transport the water outsLde of
East Jordan,s service; and to use it for nunicipal purposes.

* lfhe agreenent between East Jordan and its strareholders
infoses tlre duti on tbe aesociation to n?Pag-i i!"- "F!tlf"- -il il"iiiliEIt;; it;'"t"t"t"ra".s aa a shole.14 -rhat--qq not to
be infr tlre state .Ra

arl6e resolved
East

cJ.earryi.. ffie€-ffin reviewing the application to
in ttre best interegts of tlre'coqlarry anddeternine whetber lt. I's

its gharelrolders.

Three otier states have addressed this issde.
argues that ,"-"t ""ra follos !!re colorado rule set forth
rrqr{crrarrh Dit-eh Co- v- Brown.l5 Tbe Couft in lfadsWOrttr

Payson
in

Ider has the right to change a
tlhIar-rap"1[t;i-ailr"i"ior, ov"t ttre-orjection of ttre company' lfadsr{orth

--^rrarrar wrra .-..rri.l ntr lonoer beneficially uge hisffi;i'Ii l*"f,"r"rrorder .wtro-couia no ronger benefi.cialty.uee his
-a!!! ---.:;:;;'; ;h;;i;i"ii-ai.,"r"i"" point ana gn3refore p::1:i:i.".3

$"?;irtlii-i"--"[""g"-tr," di]ersion rroinr. The trial court
-t- ---- 

! 
-^.4 

I { rh'l ail;;il;' d;:L;;"-!i;;iia;9. ttrit Plg1n:?-::o"r'-,f:':lT::-l:*t"H; IJ!;"#LI- io-uaintain tne company ditctt. trhe cororado
suDr€ne Corrrt-concfuaea tnaf tne righl,lo chanEe lh?-dlvgrsSupreue court concl,uded !n"! P"rT chanEe ttre dlvenslon
;HlffiJl$,ffii"frn#;il;si;;'-;. rG-"t6"xr,"rdei in a

UnlikeUtahlau,underttreColoradoappropriation
echene, the cfrarrge p-r€ce6s,'is comenced in a court' of 'coryptent
jurisdigion iitrier- tnan till U':ppficationl 3;".ri adninhtrative
ageqry.^.' ,il,J"urt ig:,better suited-to constnre a' cou[tatryz's':r' :

articles of -;;ao;ati;;""4 pitavs tban tlre state'englneer' uho

nerely perrorn; .;-*fni"G"tiie fqnction' Therefore,- tlie'-
nia"*;ti*, *"1=i"'d"PF;ite' , ,

&;i:.:

'i. Igr*9?ol?,9:,:.;t. ",'f i'

;,r;il-''*',;+iir;,+ii..i,.l:1 ,' :*;:,"ir',. ;;u"'., ', ,.i

,::,,, 8-..,,,, -r;.;,-i.i';I'r::;ir' :'",. -1;i

.,1r r,,;i;.:.,,:l. ,' i;q,;;,1 -- l,'-.:,,,i,,,.:.-.+ir.".t 
.,

, ' :.., . .:' . ,;,. a..",t :,rrl*.',t:,''; ;.,r;t,i'14.':1 
::; 

:



/1

F"urther, we are more persuaded by California authoritythat has established through case law what Utah has established-by sr$ttute._ _If conFolidated Peoplers Ditch Co. v. Foothill Ditchco.r'" the california court held ttrat a shareholdei does nothaye tlre right to clrange its point of diversion over tbeobjection of the comlnny. fn Consoll.dated Peolrlers Ditch Co.,the defendant bought stock in a nunber iercorporations -along a river and started to enlarge a canarulretrean to divert th€ water represented by thi; stock. thetrial court enjoined constructi6n of ttre clnal, and ttre supremecourt affinmed. The court noted tiat sharetrolders in nutull
y^ater cot?orations are entitled to proportLonate distrilution ofthe water of the corporation, but n6 n-ore:

Such stockholders are in that senae and tottrat extent, but to none otrrer, owners of trrewater and water rights whiar tbe corporationpossesses, and over the distribution of whichit exercises under generar rars and under itsparticulS5 by-laws full and exclusivecontrol. 19

The court also noted that the tenu .nnutual uaterconltanyn bad no legal neaningr that yould diffeientiit" sucrrconpaniee from. othir corlrorai,ippr aaninisd;il; t;"p"rtv for thebenefit of their stockhorders.2o ttre cl-urt stated that ritsould aeen to be too clear for g1sun"nC tbat neither one nor anynunber of such stockhorders sould or could p""""""-tt" regalrlght to take or to recer.ve the amount of riter to wrri"n ttbeylnay be entitled by anotlrer nanner or reans ttran those supplied bytlre corporatl-on itselt.n2l lo recognGe suctr.a right
worrld necessarily pg to adnit ttre poseessionof similar rights in each and errcr,.,ir -stockholder r-n eactr of said corporitions to. go and do likewise, and it is t6o ptain for .: .

?rguuent that such an adnissLon ryoirta reaurt :. ., .; .._r.. -:- in : a .st6te of ine:rtricable dGco;d{."d' i i... . :., ,: 
.

confusion anong the osners of sater-iights ofvarious sorts [au over carlioini;J.--in"creatlon or thieatened danger, of s.ictr ac'ona€quence would of Ltselfr ,supply . a . ,: ,euffieient reaeon for .the uee of .the, .:-:. , : :

:-r ' .:i

18 zeg p. 915
' 19 rd. at 92o

. i;2.9.;1g;. - .

i[i{fl*i,' rr:,," i . l-i .1,;;ri, j: :" ]

21'rd.

,*;

r,' '1.i::;,-,a,._
Nof,.920125,

,:..,.ii.. : . ;.'
.i:;.-::i ,::,:
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Lnjunctive processeF of the court in the way
of its prevlntion.22

Payson arlrues that california water law is a [nixed
bagt of appropriative and rilnlian concepts and that-Utah has
ifi"y" eoliowla the nColorado doctrineo of appropriation- Botlr
of tiese argunents may be correct, but they are _irrelevant. The
cases supporting both the Colorado and ttre California positions
are compiitefy inrelated to whetlrer ttre underlying water rights
were approPriative or riParian.

l,lore iuportantr u€ are persuaded by t]e reasoning of
the California coirrt in ionsolidaled Peggleip,Digctr Co. ttrat
allowing the shareholaer@ld urtimately lead to na

;;6;i fnextr^icable discord ani confusion among the ornere of
Aa; rigr5ts.;2f-;n; ,""ra certainly aPP_-Iy l" tq+" situation,
rhere Eaet Jordan bas 65O shareholderl. - We fear the harroc tlrat
would invariairi-""""" ir every sharetrolder in ttre corporation
11ere to attenll'to govern the iorlrcrate affairs'as tlrey relate-to
il;;;""pii"ti"n oi waters. Ind-eed, water conpanies could sell
be destroyed.;t-;;pfete changes of- use of watei. In addition,
some rivers in'utanl for eiinffe, the Sevier River, are extremely
!,ong. tt souia-u"-itp"ssiuJto manage the aPproPriation if each

individual water user were allowed to take water from anywhere

alongr the river-
It should be observed that our rul today does no!

w
to
G

use of water and
can

gourae act ter sas to

ts

explored.'-

22 !g- at 921.

23 rg-
?l. sda; svrett I. IroPl n::

',.,;0,,r- "ii+rp.Ii+;ri6ili.lo &r*s.gftWo
P. 1060 (L927r- '

ons. and

I[e need not reach East Jordants contention 'tlrat ttre
etate englneer;d;J j,tti"ai"tion- to approve l:ghareholder's
ii?G.-lilif""tion becau"" r"-rtold that';-iUe sharebolder in a

nutual vatcr """por"tlon 
does not have standing to change its

Nctj."920125\',
- ,,:,"-:,.i.".;: r1. . . ,;
.:
:il:'rfil'-r"ri' " ; ':',':

.'1. .., . .. r',r. 'lj'-:.:ir- ''.,, ;:

,.i,,r,, r ,.:"i -,. -. ' , ' ., ,1' r;,.iq;;','11.:'1,' .1r;; .;i;i-:ti
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point of diversion
reverse.

absent the consent of the corporation. I{e

TfE .CbNCTIR:

Richard C. Howe, associate
Chief Justlce

Stevart, Justice, concurs in ttre result.

t

r respectfutry dissent. The naJority hords that asharehorder in a uutual water ggtpo"iiion-aoes not have ttre rightto change his. or her point of aivlrsion r""au"" tn"- water rights
-arg_gwneil by thg coupany_ rather than the ehareholder. rn soholding, the gajority nares a nunber of crucial 

"iior". First,the uaJoltty lnproperry treats sater rire an oralnary cor?orateasset and assunes that uutual water companie" 
""e tt i ""r" ",otler-corlnrations- Ttre uaJgrltv i'fthar ignores rong- riestabll'shed utah qaee tav tr6taing tnai:-nutuir sater-corporationsnay not Lnterfere rith a ebareholderrs uae of hie or- lrer share ofrater turless ttre'sharetrolderls.use bar:ms the ""rp"iition or ogrersharebolders. :. rinatlyr..' t-he_ bgrdlnE :r-La pori6;-ji.,"""unessithout adequate anarvii" g:I.t{r;:r.s shaierrora&; t;-;ffi;"ttreir points;of divereion;sobld :destrof rag,er corporations, andit isrnoree tlre need for frexiliriti;;e rraneferaiiiitv of warerrighte . ..:... .. 1 . !.. ::

trrtgatlonrqqillty,; rriter;lri;.The, .Lttr""Ji#;fiffiffii:f
r" '., Ili ,

,, .,, .," '.q.i, . ..il'r. :,:J t:, .

-:. - it ^" t": :' :-.,. ,rf../i:.r,i 
i.. j".,;1:1i,,i,

, I ., ,_ '. l'.,-l.ri
;;,'ia;l.;1 .,. ,, ..,.r.-.,,,:

:r, 
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protested, and the city refused to perforn. Genola sued for
Specific performance, ind the trial court found for the
plaintiff.

This court affirmed. santaguin rSised a number of
objections, but the only trserious -quejtiontl -presented wae
whether exchanging watel in kind for shares in a mutual sater

""rp"ty vlolat6d irticle Xt, section.6 of the Utah Constl'tution,
wniltr torbids a municipafiti fron alienating its water rights
*i""" it receives in Lxcgange water rigbts rlof equal value. rl

Utah Const. art. XI, S 6.2 We beld tbat sater company stgclc-
could be'of equal vilue to direct water rights, because stocx ln
a nutuat watei-""rpi"V is essentially the sane as ownerehip of
water rights thenselves:

Ifater rights are pooled i1 a nutual. comPany
for convenience of operation and more
efticient dist-ributi'on, and perhaps for nore
convenient transfer- But the stock

;i-"q,t;i varuel and to be-dev9tt3-it', t.l'ke.,:;:,,:::": t"
i) lt,rmnnis:j.tor.*bg.r ptrbl ig$tgpPl.yagf ;its; {r,t'.t.rtrra.

:';i',;iniiabifintg.. Jt,: :r.,.' +:'- - , :*i:lt.-s*";*i;:;;;i'; rir:9 ,

ffi iil,ii,.'Ca::izi;r,sirii('.r..rr,*r198oli.:.gb.irs*.l:x

..: :.,:i-,r,:'.-.. .

,';;) i:.:-,., .

";',,;':1...; 
,- '

i ':: 
'':);;"i;;,;.'1 :

' r:i.;tj .li:;'

ni:

.,,,g

so p.2d ar e36 (enphasis added);3 seq also snitE{iel9 wes.t' !t+tc!t
rrr. co. v. U;i;;-A;;traI Life'ins. co. Jqz p'2d 866, 869 (tttatr

I go P.2d at 935-
.'.i .: :

Thls section provides in full:' :'" r\ : j "" - i---tft nwricipil corporation, slall dir_ectly or - . i .

indirectf , Ieas-e, sell, alien or diepose. of
i"y sateri|rfs, rater- rightsri, oE.'souroes^,,'of no:* ',:' .'-'-' ' -'r 'r'!

, , " i::.iiuat€r *ttppty; nov, or bereaften;.to. bq .Qsled' o€isl'ic':: : i'
..,, ,-* controfla iy,.it; but_ al.I suctr ,satemorkslarirp.*t'b$;;-trrerc::

: ;;i;;ightsl and, sources : :of ,ryater,:rruppt1'- noy*11.*r-p+t":l::''::t
.t Ogfled.Of.ihefeaftef tO;be!' aqULfed blz''any' :;'i:!- i't"e5;'f.{t.i "',:'-

iii"i"fpil "orporation, 
eloall be preserYed' "n*i1i-&'

nainta-ined anh operated by it for supplying
f[" .fnf,"bitants. wftl rater''t "reasonable i' *:i'

:,,..; j. Clr.rg3al;t'prOtided', {trat':nOtbing;herei'n}''i e{l;r iif: o': :";;'::"
,,,;j :.::.i. ",€dtinned:stral.}l be,,congtnrd:$O;prevent-- anty;r'+'i'*' '** lnf'og

:'reh' -*Lrfp"f corgroratiorrt.fr6n: exctrar|ging:*lnl.'!4,.ij€ti(' :'r'*':+
uatcr.rlghti;- or sourges:'ofr:satlr:isupplyr: for: "ir: ., .::::.:1,.,

other r;f;-iigttts or sources of -w1te1. Fupply .',, ...',,::13*Sr
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I/
1943) (rT-he sharetrordgrF are i4 effect owners in cornnon of thq
waters with certain linitations as between one another governing
the use thereof.n (enphasis added)).

tfe reiterated the principle that sharebolders in a
mutual water corporation actually own water rights in St. Georqecitv y. Kirklandl, 4o9 p.2d 97o (0tah 1966) . I; xirruF
nutual water eonlranyrs charter iapsed in 19s3 arter eirti years
of.:exLstencer and the company did- not reincorporate until iouryears later. After reincorporation, a number- of people filedclails to tlre conpany,s water, arguing that ttre c6rp6rationforfeited its water rigrhts shen it ceised to exist.- Ttris courtreJected these claims, holding that the sharelrolders continued toown the water rights rfalthough the agency charged to adninisterand dellver the water to ttroie.entitled, was as dead as amaclcerel-r Id. at 97L. The court beld tlrat the coraloratlon yasnot tlre owner of. the rater rights--it sirnply proviael a nettrodfor the shareholders to distribute the waiei inong tlremselves.
We upheld the trial court's conclusion that ttre c5rpoiitiot---

watlfe consequently that suclr ovdr;hlF
continued after 1953, and could not beattacked if the sane beneficial use

No;.ii92o125:
."-:.-.
': ,:

continued, whether by individual sharetrolder,whether by agreement of sharehplders anongthenserves, shether adninistered by an ag6nt,partnership or anything else.
Id. at 971 (enphasie added) . ..

the najority concludes that Eaet Jordan is the soleouner of ttre water rights becauee it is naned in the ,decree.Ilovever, ounership of vater', ie far .nore conplex: than ownershJ,p ofother foras of prop{lyr and tlre mere, extetlnce o-li"gr titi; .-
doee not detemine all. the rights, of ,ownergnip.., jrre"6ar, 

"rr"n,tU"tern rornerehlpr is an -oversiiplificatlon. . . l. nrrnber,of ' difi;i;arigbts are subeuned under thi.a-,con""pt, l"t il";;;are concerned
YitL gnly one: 

. thg- rlght to control-the, polnt-it rnlcn the water.is taken. Due to tbe uniquer nature of..both,..rater,and the nutual:vater corlroration, a shar;horder hi"-it. i""d-;;;#;ershrp _iz=e,intereet in tJre .water rights held ln the, corporationrs.;"r;;";ei.baeed on utah c,aae rav diaring with ernirii-i;il;;- part of srisintereat Lncludes the right t6 change tne polna-;-'divereion.
water, i: -" unlque connodity in. a ,dccert gttteiig,ucb ras i_?

l!*i^iT*!y-_:""rd_ rrcG,iurvi.ve "herelon' a .rirge-r;""i" #-p.;pr;;;did not captule, dl.vert, and uee,.tt e.'."arr,ar;nna,;;..-;ie,I:ffi;':;
l?-RI":::;-pT:_11rrE, : _y:!?I 

:ri!n-:1s;-eonsr,il;a 
a f properry,

i*"H*x5*L*H*"#l*f*:::li*E#ill**:::iiEdii
otlrer fons of property. First,- urJ i;; does not ari-lJ'iltirffi
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Berson to really ||ounrr uater. All waters in the state belong to
Lhe pullic, Utah Code Ann. S ?3-1-1, and one may obtain only the
righl to uie water. Selville v. SaIt Lake Countv' 57O P.2d 687'
688 (Utah L977, t SCg Provo River lfater Users' Ass'n v. ltorqan,
No. SZOO1S, slip op. at 8-9 n.8 (July 2?, 1993). Second, as
opposed to any itfrlr forn of private property, on9 h?" the right
to use rater inly to the extent that he or she puts lt to
ibenefLcial use.i Melville, 5'lO P.2d at 588; Utah Code Ann'
S ?3-1-3 (iBeneficiaf use sirall be the basis, the measure and the
Iinlt of all iigbt" to the use of sater in this state.rr).- -Thi5$,
in accordanrce uLth ttre beneficial use princi.ple, on9-forfeits his

"i tt"i-ifgbts to water after failing to use it for five years.
Utah Code Ann. S 73-1-4

These differences betseen vater and other forms of
property are crrrcial in determining the respective rights of. 

-
ebarelrolders and mutual water corp6rations. For examPLe' Yhilg
in"-rit& iigh[" r"v u" u"ra in ttre corporation's nane' 9t!1v the
snirenofaer fras-tne'fiqnt !o gse !,he satpT. The shareholder, not

to use his or her water on

""it"itrcrops, 
ior donestic u6e, or for- some other purPose'

Further, ttre shareholder decidei qher? he or she will use this
water. lfbe uutual water corporation is undef a perpetual duty to
deliver rater to the sharetroider, 3 Clesson S. Kinney, Kilrlev on

iiiroilion anaiai"i iiqntp S 11i|9 _(z$ ed. 1e12) [hereinafter
' 1O3- P' 227 ' 229

G;i.'igogl t ;- lt iould rattrer deliver ttre
water to someone erse or ror sone other purpose. - -rf it fails to
deliver tJre proper share of water to ttre shareholder, the
shareholAcr nas-i-rtueay in nandanus, Baifg v. U.p-pef Canal lrr'
S9*; isz p. roeo, 1o64-a5 (utah \e??.1;- l{ilIer, 1o1 ?: at"22e' oE

in danages, iwisiv v. nocfi Poi{rt oltltt Co., 6L7 P.29 375. 379
(Utah 1980). t{oreover, a ilffi water conpany- cannot maintain
ii"-r"t* iigh[;""i;; its strarelrolders ule ttre water. Since
one docE.not'n"r" a legal right to ttre'use of^'water unless and

until soDeone--p"i" it €o len6ficlal use, "[i1t ttrerefore fbllows
that, where i#-;rp"ny is, not itsel.ft-th" ionsuner, lnrt simply" 

'

ioi"i"n"" "ttJ 
aietriUutes 'the water to' ottrersr 'in 

- 
ordef !o -' . :

p"riec{ tne "ppi"ptf"if"", it'' tatces .the Joint-action'of both ttre
;""pd;ti; aira ttre consuner6.t Kinney, S 14?5: 3! 2650' Thu6'
in-ftiiifpna, itt" shareholders ouned tlre';water ri.ghts: '' rrThe

ile;Eiffi-I;.rrtrctn@oldereJ.;benefi'ciallyused:tlrel''.ii.iaier-anring the 5O fear perlod i 'oi'.-:'.t' 4O9: P'2d at 97L' r '

'' 
: 

:-'I

- O*rnerehip of water rights ig thus not as
srraigbtf orvail-;- tlt; t"j "t iiy - opinior inplieE . - Th: sharetroldes'
ie ;rn .cerqrtGi pi"t' oe ".tfie "si,erinip 

equallg": :for: h"t9:_:l:-1.-"*,
fi;;nFffi -iii"iaii' t"t" ttG'"ratbr''to::5enef,1"1?1 ::":::fl93nll-.';=d;l;;r#-iilila-"" ;--rir-trte-i*r.r*ttolder: .f?11s to use; bi-s'or''
her ghare''of, riatef;: :ttre

- -con@rry to the.lajorl'tY'ls

rights.

No.t i92Otr25 x4
'' :7'..,
... 1:;:. ,,:

; , '.. .:
,:.:' 
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In holding ttrat water rights are company property andth?t onry the board of directorE has contror over the poinl orpoints of diversion, the majority also ignores critical
differences between nutual water companiis and othercorporatlons. The moat striking difference is that nutual satercorporations exist solely to serve their sharebolders. Wbile itnay be tectrnically tnn that the tlpical businesa corporatLonalso exlsts for tbe benefit of its-sharebolders, it Ls Doreaccurate to say that the business corporation operatee to nalce aprofit for itself that Hre sharetroldere then releive asdividends. A nutual iater conpanyr on the otber band, exists to6erve I'ts sharelroldere dlrcctlv. -ibe shareboldere do not benefit
ffor the companyra balance sheEt; rather, they benefit becausethey receive sater.

Thie court hl.etorically has recogmized ttre uniquenature of mutual_water corlrorations when c6nsidering the-rightsof their shareholdere. :tthe casee discuseed above tieat themutual rater corporatLon as nerely a device 6 nad;; a"iio"ryand dietribution of vater ratlrer itran as the osner 5r water. rthas often been safd thtt ev6n rybere a mutual sater corporatlonoslrs legral title to water rigbtsr-tne strarerrofaJrs orn r"q,ritable
9itl"-" Fee e.gr., Kinney, 59 tizs, 1481. ftris court hag 'tated

. x Center Creek
added); see aleo

(Utah 19OO) (enphaeis
, L42 P.2d at 969("The waters of a nutnal iga conpany belong to the users,

trustee. i (eqphasig add ly acorlrorate asset o\r€r uhl'cb .ttre board of dire"t"i"-i"tonaifLiryhas exclusive control.
The.naJgrity opLnLon also faite to aclsnowledge case Lawthat hae dever9P"9 r€aratngr ttre reriCivi iigffi" ;i=iotuat ratercompanies and their shareholders. nhiie thls court,-nie;;";-*faced the 

- 
precise iEeue - of , ,rhetlrer a sbarelroraer -uii-ctraiqiAr"

or b91 pofnt of 'divereion'ri.thout conpanv consentr,.u€ have .

sonsl'dered the. r?lationchip tn a n turEi or ,other 
"o.t"ti] 

,,r'hese
c'aaea establish'ttrat: a straretrotder Ln'a ntrtual rater i"6""iiii-nla 3 rtgbt to do.whatever,.he. or srre wants ryitlr ,hie-.or ber.gbare,of the vaterr::and :ther_,slltrtty-,.ray. not.:lnterfere tittr-thG:rfgni].,,Rlrther, tlre sharelrof.der*.easJthel excfuiive-iignt, to---a"t"rmtne.:,r.,_:..gtrere :and, hog the ,gatctr -ylil}rbe o""arl- , ,_, \: ,,i .rft i,.. ,. -: :1.t.. ,

In
A;i g25?riP5:r1O60,,r: ..r.,,i(Ittah L927r,\ itlre;rpta

=?::+ 
*= P*P?ll**-* !::99pany," P"ln 

-ir;-;[-;-;#ii;*'":n 
"H*:;*:-f ll**1ffig,*3ir;131"i"i1s'!;{;";;;E#;ff ';rater*,tbrangh;

i*1":.:t-:glghe'T+:'",d;r -i,'.,., ',,,., : ;

No*ttg?Ot ffi,ii ., i1.,.,.,.:, .-,t

60 P. 559, 560
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ordered ttre eonpany to make the connection as long as the
plaintiff paid the expenses of doing so.

This court affirmed. on appeal, the company argrued,
amon{t other ttrings, that it could not be compelled to connect ttre
shar6holder,s pipe because doing so uould violate a comltany
i"g"f"tlsn thal |rohibited any iuture connections that would
afi"rt culinary irater outside .ttre conpany's service area. Tbe
court reJected this argrument:

Nor do we aee upon what theory the' ::1:' i-r'.

stoclcholders of ttre defendant coqtany clal"n
tJre right to linit the use of ttre culinary

"tta 
aoiestic water to the tromes and prenises

witJin ttre area irrigated by sater controlled
and,regrulated by ttre-defendant conpany. lftren
i stocfiholder his the sal?r to,shich'?e ts :

o ni's Private Piee '-" '

ie caee it-is
ffi hos the rights of ttre otlrer
stockholders would be affected by the-Dere
fact ttrat the water flowe out of a priv-ate
pip" line beyond the liuits of ttre land
i*fgated-by water controlled by.', !|eis- ---
bourrdary linee;

Id. at

rJordah'er:

**- *ir;.f .E--.:"+{ $sr:l



rrurpose of use, and the6e changes are governed by the same
statute that covers changes in points of diversion. utah code
Ann. S 73-3-3(Z)(a)(ii), (iii). In other words, the phraserperson entitled to ttre use of water'. probably would include a
shareholder for purpoees of subparagraphs (ii) and (iii). Ttrisir,rterpretation should also apply to changes in ttre loint ofdiversion governed by eubparagraph {il. Id. S ?3-3:3(Z) (a) (i).

Third, and nost inportant, Baird suggeste a practical
reason to allow a sharetrolder to change his or her point ordivereion over the coupanyre gbJection. under its ieasoning,East Jordan could not obJect rf payson took its share or wafirthrough tlre coapanyra canal and tlren sonehow delivered it up -othe city through ilp g* facllities (e.g., by p,,mFing the waterthrough an aqueduct!.5 And sl.nce rayson has-tie iigit to takeits water wherever it sante after ttrl water enters its.own pipesand ditches, it shourd also be allowed to take the sater fronfurther up the natural watercourse. Given that payson can uge ,its water for mu-nicipal. purposes any.ray, it-ir-irr"gicar to forcePayggn to pump tlre sater a! great e*pense.uhen it o6uld iust-i"--easily take the same anount 5f water fron . pornt ul-tr"ar.

This court has also eetablished ttrat a eharetrolder maytake his or her water fron anlnhere along the comlnny canar he orshe chooses' as-long as he or-she doee n6t increaie iosts orothemise negatiyely affect gt: g""poration. -rhG principie wasn-ot nade eryrigf! in_ Fairi, but rt ie a necessary predicate forthe court's holding that ttre corporation had to ioirnect the
:l:T*:13=,!:--g:_?rp?tine at. a-potnt 9f heE ctroosjng. Asinilar mandanus caie ia
Co., 125 P.2d 955 (Utah fglZ
shareholder owned land on tul prateffive troiLc valley nearB-ry9e canyon- 

- 
He sought an order conpelling-thE-corporation todeliver water to thesi tanasp,:alld thitiiii coii"t-i"ira for thepraintiff. This court arefuued, :rejectilt "ur;;""p"."tron,sargrunent that its artlcles of Lncorporati5n did noi-iuttrorize itto deriver r"!:: on tlre_plateau., ,..-Tie .court arso noted ttrattteince under ftlre artLcGsl tJre sater is to be divided to eachper6o!1, uithout spegtfving-rbere,..he is to recei;;-ii, rt ,"uiaappear that a stockholder:should be entitred to receive nisproportionate anount of uater at any reaaonable point aLong tfrecanal system." IC* at 95?. ,
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pLaintiff ,.s water to her land just below Parley's Canyon. - The
Lfty annexed theee lands, and they ceased to be used for farning-
fn"'piaintiff had other land belov the city's canal about five
nilei south of her parley's Canyon land (.closer to the head of
the canal) , and she souglt to hlve ttre water delivered to ttrat
land. fhi triaL court 5rdered the chang€r findinq tlrat the
-ityrs costs of del,ivering the water would not increase'

we affirmed, noting that while the water had always 
-

been delivered .i" trt"' plaintiff ' s Parley' s cany- on lands, nottringr
in the contract requir-ed ttrat ttre water be dellvered there. In
;;iid tnj" d;ierni;-tion, .ttre court dl.scugsed ttre rurl'que nature
i"a fip"rt""""-"i ,iier iir.a desert Etate such as Utah. 1gL at
562. The CoUrt aISo noted that a contract. purchaser. of water
should bave tt " ""te right io cfrange his of her point of delivery
as a direct aPProPriator:

Assuning the city's canal 9o b" a natural
stream, and that the Plaintiff had
ippi"piiated and nas Lntitled to divert ttre
q;lntity of water found by the court from
iuctr stieam, no one would doubt her right to

"ni"g" 
in" if"ce of diversion to sone other

p"il[ on thl stream, so long ?" ihll -i-T.i"fftg the change, iia no!- interfere with the
ifqhti of any oie' else. lrhe city concedes
ttilr-tt"-piiintirr is entitled to a certain
q,r""tity bf water flowing in its canal, and
€uat shl .has received it and it bas been
delivered to her at a particrrlar place' Nfl'
rt y n"y she not change ttre pol'"t 9T-ql:?:-:f '\

aeiivery precisely upon tbe sane condlEaons
ina upoi. Lhe. same- thLory tlrat she uay change
Ure pbint or place of diversion on the

"tt"it, 
provi-ded she does so sitbout

i""t""!iirg or adding' to tbe'exltense - of the'
;-iat-G-a6ri.t"ring ttrg walen''to ber?"i' rs'not '

th;'right t" 
"t 

i"g" ttt" place of diversion ''-

under fhe las basta uPon'the fact tlrat '-

"otaftions 
change, and ttrat rlt nay be that

tUe- original poini of diverslon selected by
tb; 6;;oprialor no ronger respongg t9 his

"."a"r-anh 
that to continue ttre old place of
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contractual in nature. Sinilarly, while East Jordan points outthat shareholders. have alrays.taken their water through the
company's dan and canal, it has not cited any provision in its- articles of incorporation, bylavsr or. other regrulations that
recruires a sharetrolder to do so. Furttrer, Uovle recognizes ttrat
water has special status in thie arid region, that conditlons and
needs change, and tlrat a water urer should be able to cbange hisor her use to reflect changed conditions. rd. at 662-63.

. These'oasea establish that a shareholderrs intereet inthe water of- a. mutual coupany includes the right to decide sherehe or she will receive tlre sater and wbere and hos the sater ylll
be used, as long aa a proposed clrange does not increaee ttrecoDpanyrs costs or otherwise interfere with its ability to nanacrethe water eupply'for tie benefit of alr shareholders.6' The-------polnt at which a shareholder receives coulrany water is ttrue notgraplv I corporate affaLr.. BaLrd, svrettl aia uovie eachinvotved a change of aiversion groinffiain a Eiffiny canar, buta change fron a canal to a natural ratercourse sboufA-X 

"ulj""i-to the aaDe rule. A ahareholder in a nutual water corporatf5n, -
like any other water uger, shou].d be able to aaafi t i"- o" n"r- i""of Yater in responee to chalglng econonic and eoltar-co"afEG""l-sl.nce ottremise he or sbe wirr Lose the water-righi,

A ehareholderrs rights are not unlinited, of courae.Thls court has decided eeveril shareholaer-confant'afsputes-fnfavor of the corPorations, but only shere ttre sharetrolderf s claimwouLd have increaeed tlre conlnDy's-costs or lnterfered with j5;--
nanagrerent and distribution of the sater supply. For exanpler u€have held that a nutual water corporation ii-"irt r"q,lireA i;-'extend_a^company ditch to reach Jshareholderrs 1ands. Srasev v.Rpckv. pgint pitch 

_go. , 6L7 p-.2d 3?5 (ut+ 1e8o). sjrrrar-ilE'-:strarelrolder nay not conpel tlre corpoiation to 
- instiii a"vfli"-t"measure the auounL of,r.uater-.bach sLare.trolder receivier,,at*leagtwhere the sharehold*;.fai.ls: to, deuonstrate that he..or-ghe _ba;- , _.,"been recelving less'.than,his or her fair share of water."..fgt- at

?_7gi' Yattrllgv.Y* Ipner,',Car!ar.:Co;;",,,,L27. p.2d 530 (Utah iSlZ1,. 1-l- -
Houever, should -the :corpanlz decide, to inetalr sqch devti&r, itmay eonpel all'eharsholders to pay tlre cost. gicr coitonvoira ,,
Tanner Ditch Co. v.,,Kay,i:ttLSZ p;>a-7gS. Zgg (Uffi .,

lft":_"::1T:,-:_"*lg:"..of; incorporarlon,ao nor irescly,,-
::::::: i :h::*:li:fl$' rl3!{rg .euch- a,crrang"r *rtu"ut_le"ry"i!,_consent. '.:i r do ,:noG iaddase ;"nhethcr or .by anbac;r€aiJrihfrIifiIiil,;.:
n:":^?:If lv;P1_l33 trdsb.,:a;,sarenoreei r3firsha;f,[' A;ns""b#;;
*:*:l:::H*g3qq'!b:Ss,i*:nor,ei,-thar tc"i;"d;;ffi;;$ ;;

"corlrsratl.on,ptprdo,t&idcn,;the,.,_ar*ls,l€T,i;:ef,.
::_?:1.:::*t*t *nF*tion.+.ssFi ?, o.,,
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East Jord.an relies on
458 P.2d 625 (Utah 1969), for the propositi.on that tlre conlnny'6

t

duty is to protect all shareholderE from the whims of an
individual shareholder. Under i.ts reasoqing, tlre conpany rnust
give its approval- to any change. However, PErk is easily
iiEtingfuisllUle. In Paik, the company had entered into an
agrreenlnt in shich it traaed its rights to water from AIta Spring
f6r a greater quantity of water from Deer Creek Reservoir plus
cash. -A sharetrolder sued to stop the dea}, arguing that he had
an absolute right to ttre particular water of -Alta Spring-and that
the corporatioi had no auttrority to divest hL! of, 'tbat,rlgbt-
The couit disagreed; finding ttrlt ttre eontracte at, Lgsue dld not
amount to a coiveyance of ttre plaintiff's water: nlfhe agreements
in queetion here lre not in essence a conveyingr_?w:y of water;
nor-do tlrey deprive plaintiff of his sater.tr 458 P.2d at 627'

llhe issue in park Ulas sbettrer tlre exchanEe of uater
diveated ttre-priittier iffiis rights. The court held that tt did
tot, einee tnl atta spring water sould be replaced by water-f"9l-

.Deer Creelr neser.voir.- Unier the agreenent in parE, 'tbe-plaintiff
il;;";;ary woura have received the sane amount and quality of
water at the aane place as he had previously -received it--the

""ii-afrf,erence 
woirta'be the source. rd. rf ttre court had found

i;;'ttt"-pf"intiff, it wouLd effectively have given each
share[older veto power over any exc[ange agfree6ent, even vhere
ttr"-.i"n"nge woulh not harm th6 sharefrotaei ln any way. :Ihis
r""fa tjr" interfered wittr the corporation's abLlity to uanage
the water suPPlY as a whole

Part<andttreseothercasesdonotprecludea
sharelroldei-Eion changing his or her point of dLversion'\-because

- that 'uutual Yater
aee their" affait":1f -?9T*"11T:i?f i-'-al-lowed to nalce tlrese chingres;but..:fail'e to spgcLfy.hot{;'thte is -1 

'

;;: Instead, 
-iifi g1re California: SupnenerCoutt sirGy-flve ,years

;;;, t[-".i;.iii sioply assume6'',that.,affi.qingid{re,lengl'neer's { r

oiair sould-be ttre downiall of such corporatEi.ons':i l.S€il':, ': ;"::'"'
ionioridatod peopters oiFch go. vr., foolhtil'iDt-tch:,.coi i' 269 -P.

a11fYsf9' tlrat i:sit' is -'tog
plain for arqunentrr-that allowing 'sbareholder changes would 1ead
il;i""o.ttf"iff" diecord and coniueionf,) . As tJre najority 

-
iAcnovfoages; horever; Ehareholders' Ln'Co1otadcf"'hav€ been""ab1e"'to'
aalce ,cnanges- ln their. points':ofr dl,verslotu :g:[neeo'qi3r*'eaet"1907 ,
iid"*otttt-Ott"t Co. - ttr- Ptottt, 88 ;.P.. " 1o6o-1:'(C-9|oa, j19O7)'1"' and r ''' i." : !''
; ;r hasisresuXtcdf'&r*Indeed:F a. recentvtl".r''

"iGi"'iovciis tfrat , arrtual'watertrggqranleerielttli*'i.9g9"tectbcri:1'*i''1
water raartsc€*1*:oolorads.arf riilottlrl A*latcgal*:bniryg$g++lf**1 t'

131 ii*r
Cal. L. ReY. 671-. 588,table 2
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Furtherr the colorado Supreue court has reaffirned its rule asrecently as 1984. see Great t{estern gugar v. Jackson r.akeReservoir, 681 P.2d 484 (Colo. cordand confusion, were such an obvious resurt of arlowingshareholders to make ctranges in their orn points of diversion,certair,rry there vould havi been soue eort it r"gfiiative-i-ll1ns"or judicial retrenchnent in colorado in tlre las€ eighty-five-years. '
The-engineer,s order does not interfere with EastJordan's abirity to rnanagem-tJre conlrany yater suppiyle--rt"ogder provides that both Eaat Jordan- ani ttre utah- iii" and irordanRiver comnissioner have ttre right to inepect payeonrs neter toensure that the city does not take nore itran it3 sfraie of water.rt also provides.tha! payson's stock will renain iiilre rorassesenent to uaintal,n East irordanrs canal and othei 

"oupanyassete. East Jordan would still be able to sue in the name.ofits sharebolders, obJect to crails ur;a ,"y irp"i" il" vestedrights, and enter inf,o exctrange-igre;ente it feels are in thebest interest" o!.t|: conlrany- ri there is a water shortage,East Jordan may }imit the- anount of rater payson takes throughits well in the sane-proportfon as-theotrr"r ehareholders. rfPayson does not use ile ltrotrent, th; water uould be avairabteto otl'sr sharehorders, just ae it ,ooia u" rr-pii"oi-r"".taklngits water fron the. conpiny canar. niyson wourd stitl be asbareholder in East .roiaai, and Bast iordan would still be ttrelegar ouner of the water rights.--Th"-;;ry drfference is thatPayson would ttk" water froi its own-r"u-ratrrer-inil ;;of'l;"company canal

7 t fina it rerevant ttrat the state engineer was not'p=::?3:-d b,lt*!l: concerns exlrreased by- sast Jordan and thenaJority- whire ttre engineelrs decigion i" ""i-""ti[r"a to anydeference on de novo reiiew, it i;-;;;tir notrnt ini[-rr" ig an=expert in water distribution and deals often with nutuir-iail"corporations '-s' {se

8 The najority arso aesertc, lcbange in point of diversioncertainly inpricatls 
""""gt""nt of .,ratei suppry a6.a,ubore.lrAgain, the naJority does iot piovlgi-;lti sulryorting anar.ysrs forttris argrument, nor can r see Los trris-iE so: The engineerrsgrdgr provide: !h"t enougrh.:uitGr riii u" at".rted. into EastJordan's canar to supply-trri rqainrng-straretrorders- .i:_,.; i

l,[_u:_1:,:::.. _":T:=q.;11"r :the ensinecr, e order, hoyever.glT*'.1::::agr,^1a11.91_ig!;"fi;;;r;*,r"d:l;*.lJ'i,El1=;:'
k*.9-:i1::li^l*"=,6urs-roG;rn:.I;;;;Si;i;iii#1i,.iil#.1.
l::."^=I-E=::lyilltuis;...aoreveri,:d;;#"!iilirT"Liilirilld;,"*.
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Not only is the najoritlrs holding contrlTy to utah
case law, but it is also bad-polLly. Fi-rst, I't tlill not actually
increase East Jordants control over its water supply' Payson
will still be free to use its share of conpany water for
nutti"ipal purposes. As discussed above, under Baird and Svrett 

^

il-;;;p""itibt must connect ttre shareholder to the company canal
;-ant-;;int-tfr" shareholder chooses, as long as it_does not
injuri ttt" cotporation or ttre other shareholders' Baird also
esl,ablisnea tnit a shareholder may do whatever he or she wants
with water ot". it is delivered. Thus, there is nothing Ba9!
Jordan can do to prevent Payson fron !'aking its water frou ttre
East Jordan canal and pqnpiig it to ttre city.- In ny viev, tlre
uajorityr" "piio""tt-riiii."i"""" 

the costs for eve!-yone involved
wif,hout-providing any benefits'

htrttrer,preventingshlreholdersfronchangingtbeir
poLnts of ai;;;s16n lnterf&6e wtttr the abLllty of water ueers to
respond to new needs for wiier. Utah's popuLalion has been and

is expected to continue g";;G; fi ". 
suU'stintial rate,lo. anrd

ttrere is not enough water aviiiaUfe. po -meet 
the increasi'ng

demands in nany-pitt" oe ttre-"t"t".rr While in the past tbese
concerns lrave been addressed by the construction of dams and

t;;;;-ecafe watei- aiversions, lo_"lr_projects are no Ionser as

econonically or politicalfi-i"a"iUfi a! ttrey once nerell2 As

9 lFootnote continued' ) -
than |t would l" t""itor wi'tfrarawals nade fron ttre conpany canaL'

it ebould be reimbursea toi tnese additional costs' I tlreref,ore
would di.rect il;t6E-"ttgitt";;'; order be nodified to include
ttris provlsion.' As long-as a shareholder is responEible for any

additionaf cosis ittttrrr6a by a uutual water conpany due to
changes ln the shareholaeri! p"i"t of. diversion, however' the
sbarefrolaer nasltrtl-iigtt,to iAce such a change witlrout the
consent oe ttre:""tP"ii€i:t' i

1O gja5rs population is projected to increase to' over' Q'.'Q",':''

nillion by the year 2010. 
--rtiis iould reflect a grorrttr rate of

ili-p"ic"irt per year, 
. uor_e ttran double ttre national' EY€'.r{f€'

Utah oepartlent 6r xitural i;;urces' State l{ater Plan*S 4' at
4-z to 7-6 (January 1990).

11 Seg Ray. Jay Davisr"Utah ,Ifa$er &rcrn-Es rElansleF l,
Ariz. L. Rev. iCf r- A4L-42',(1939) [herei'nafter'DavisJ':r:

12 A nunber of :factors contribute to ttre decline"'of''f:r-9.11,.rr.
ecale water p"oJ 
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ttre natural solution
Coumentators altree
sources of water

the demand for water approaches the supply,
wiII be to seek transfers of .water rights.
that agrricultural usg!:s are the nost likely
rights for transfer.l3

This case presents a classic exanple. The perEon who
sold the stoclc to Payson apparently decided ttrat he or she could
receive a higher return by sellLng tlre uater rights tban by using
then for farulng. Presunably, Payson likewLse concluded that tha
returne from the new water exceeded the purctrase and transfer
costs and ttrat purchase of East Jordan stock was Dore
econonl.cally attractl.ve tlran any other option., But by refusingto allow shareholders to change their points of diversion, the-najority increases the cost of these transactions, perhaps to thepoint of naking then prohibitive.

f do not nean to tuply that econonLc efficLency Ls ttre
sole coneLderation in water law or that transfers .must be allowed
wittrout restrictions. one comnentator has noted:

ft nust be enphasized ttrat policies
whlch restrLct narket activities and make
transactions more costly are not necessarily
wasteful or inefficient. They are an
expression of the concerns that nenbers of .

society and policy nakers have about
reallocating water through market procesaes
and they prorride protection for third-parties
who may be Lnpacted by water transferE.

Borurie G. Colby,
28 Nat. Res. J. 72L,722 (Fatl 1988). There can be little doubt that social and

environmental corl-cerns should override economic efficiency in
some situations.l4 f also belleve that some protection should
be provided for third parties affected by rarge-scare water

-tt "€= "-fl-, steven J. shupe et al., Testern l{ater Riohts:
Thg, ka of RealLogatlon, 29 Nat. Res. J. CiJ;
corpy at 724; Davis at 841-43; Tbonpson at zoz. ri utanlagrrictrlture accounts for over 90 percent of the coneumptive useof vater. U.S. _Ggological Sunrey, National lilater Sunnlrv 19gZ --Eatef Sppplv .nd !tee: Utah 49Lr 496 fi
Supply Paper 2350). .
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transfers. However, the only interest served by the bolding in
this case is East Jordanrs desire to have the rnter flow through
its canal. Further, area-of-origin protections and other

"orr""ttt" inplicated by large-scale water-transfers should be
handled by lone sort of governnental entity, rather than by a
private. corporation pursuing its own goals"-

The majority, driven by tJre unfounded and
unsubstantiated fear ttrat allowiirg sharetrolders to change tlreir
;ffiG-oi ai.r"rsion will destroy nt+:s sater delivery systems,
-ha" o.rerlooked crucial differenLes between ttre control of sater
in nutuat water--onpanies and ttre nanagenent of other for:us of
;;d;"tt-in orain?ri' corporations. In- its desire to prevent East
Jordanrs nypotfreticit rrpirade of -hopriblesril it has-also ignored
i"iis of Ulin case law Lstablishing-ttrat a shareholder in a

nutual water ""rp""iiion has a dir6ct osnerslr'ip lntgrest in ttre
,ii"i-t"ra in-trrE-""tp"t"iionrs name and ttre right to'use such
sater hoyever he or she sees fit, as long.as tbe use does not
har:u the "orpoiiti"". 

Finally, ttre najority assumes without
ia"q,t"C" "t"iysis ttrat.a ctranli in.?- "l3t"ho1der's 

point of
diversior, ,r""lsiirify interiaies with the corporationrs ability
io protect the interlsts of the shareholders as a whoLe' I
therefore dissent-

area.
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